
B
E

F
O

R
E

T
H

E
IL

L
IN

O
IS

PO
L

L
U

T
IO

N
C

O
N

T
R

O
L

B
O

A
R

D

Z
E

R
V

O
S

T
H

R
E

E
,

IN
C

.,
))

P
etitioner,

)

v.
)

P
C

B
1

O
5

4
)

(L
U

ST
FU

N
D

A
P

P
E

A
L

IL
L

IN
O

IS
E

N
V

IR
O

N
M

E
N

T
A

L
)

AUG
302010

P
R

O
T

E
C

T
IO

N
A

G
E

N
C

Y
,

)
STA

TE
O

F
ILLIN

O
IS

pollution
C

ontrol B
oard

R
espondent

)

ST
IPU

L
A

T
IO

N
O

F
F

A
C

T
S

N
ow

com
es

P
etitioner,

Z
ervos

T
hree,

Inc.,
and

R
espondent,

Illinois

E
nvironm

ental
P

rotection
A

gency,
each

by
counsel,

(collectively
“the

P
arties”),

and

hereby
stipulate

that
the

follow
ing

facts
are

true
and

accurate;
and

supported
by

adm
issible

evidence:

1.
O

n
M

ay
21,

1991,
a

petroleum
release

w
as

reported
at

a
site

com
m

only

know
n

as
S

chiller
P

ark
C

lark
S

ervice
S

tation
1516,

located
at

9999
W

est
Irving

P
ark

R
oad,

S
chiller

P
ark,

C
ook

C
ounty,

Illinois
(the

“Site”).

2.
T

he
Illinois

E
m

ergency
M

anagem
ent

A
gency

assigned
the

M
ay

21,
1999

release
at

the
S

ite
as

Incident
N

o.
911366.

3.
R

espondent
acknow

ledged
receipt

of
the

notice
of

the
M

ay
21,

1991

release
at

the
S

ite
and

assig
n

ed
the

m
atter

L
PC

#0312855092.

4.
E

arlier
corrective

action
had

been
undertaken

at
the

S
ite

in
resp

o
n
se

to

Incident
N

o.
911366.



5.
R

esp
o

n
d

en
t’s

record
of

U
S

T
FU

N
D

reim
b
u
rsem

en
t

p
ay

m
en

ts
related

to

th
e

corrective
action

asso
ciated

w
ith

Incident
N

o.
911366

is
attach

ed
h

ereto
at

E
xhibitA

.

6.
P

etitioner
b

ecam
e

the
ow

ner
of

the
S

ite
on

N
ovem

ber
24,

2003
p
u
rsu

an
t

to
Q

uitclaim
D

eed,
a

copy
of

w
hich

is
attach

ed
h

ereto
at

E
xhibit

B
.

7.
F

rom
so

m
etim

e
before

N
ovem

ber
24,

2003
through

th
e

d
ate

hereof,
the

S
ite

is
o
n
e

th
at

had
contained

one
or

m
ore

registered
underground

sto
rag

e
tanks,

w
hich

had
b
een

rem
oved,

but
for

w
hich

corrective
action

had
not

yet
resulted

in
th

e
issu

an
ce

of
a

“N
o

F
urther

R
em

ediation”
letter

from
R

esp
o
n
d

en
t.

8.
O

n
Jan

u
ary

31,
2008,

R
esp

o
n
d
en

t
notified

P
etitioner

th
at

R
esp

o
n

d
en

t
had

b
een

notified
by

th
e

Illinois
E

m
ergency

M
an

ag
em

en
t

A
gency

that
a

release
from

an

u
n
d
erg

ro
u

n
d

sto
rag

e
tank

sy
stem

had
occurred

at
9999

Irving
P

ark
R

oad
in

S
chiller

P
ark,

Illinois
(L

P
C

#
0

3
1

2
8

5
5

0
9

,
L

eaking
U

S
T

Incident
N

um
ber

20080126).
A

copy
of

R
esp

o
n

d
en

t’s
letter

d
ated

Jan
u
ary

31,
2008

is
attach

ed
hereto,

at
E

xhibit
C

.

9.
O

n
M

arch
31,

2008,
R

esp
o
n
d
en

t
notified

P
etitioner

of
the

reported
failure

to
file

a
20

D
ay

C
ertification

and
a

45
D

ay
R

eport.
A

copy
of

R
esp

o
n

d
en

t’s
M

arch
31,

2008
letter

is
attach

ed
at

E
xhibit

D
.

10.
S

ince
N

ovem
ber

24,
2003,

through
the

d
ate

hereof,
P

etitioner
h

as
b
een

and
is

th
e

ow
ner

of
th

e
S

ite.

11.
F

rom
S

ep
tem

b
er

1,
2006

through
M

ay
31,

2009,
P

etitioner
perform

ed

additional
corrective

action
activities

and
incurred

additional
ex

p
en

se
at

the
S

ite
each

related
to

Incident
N

o.
911366.

9113826.1
2



12.
P

etitioner,
as

th
e

ow
ner

of
th

e
S

ite,
p
rep

ared
and

delivered
to

R
esp

o
n

d
en

t

w
ritten

notice
d
ated

Ju
n

e
1,

2009
therein

electing
to

p
ro

ceed
as

ow
ner

in
th

e

U
nderground

S
to

rag
e

T
ank

P
rogram

p
u

rsu
an

t
to

415
IL

C
S

5/57.2.
A

copy
of

P
etitioner’s

N
otice

d
ated

Ju
n
e

1,
2009

is
attach

ed
h

ereto
at

E
xhibit

E
.

13.
R

esp
o
n
d
en

t
received

P
etitioner’s

w
ritten

election
to

p
ro

ceed
as

ow
ner

on

Ju
n

e
8,

2009,
and

forw
arded

P
etitioner

an
A

ccep
tan

ce
of

E
lection

to
p

ro
ceed

as
O

w
ner

on
Ju

n
e

18,
2009.

A
copy

of
R

esp
o

n
d

en
t’s

A
ccep

tan
ce

of
E

lection
to

P
ro

ceed
as

O
w

ner
is

attach
ed

h
ereto

at
E

xhibit
F.

14.
O

n
Ju

n
e

11,
2009,

P
etitioner

identified
and

notified
R

esp
o

n
d
en

t
of

the

additional
corrective

action
activities

and
ex

p
en

se
P

etitioner
had

perform
ed

and

incurred
at

th
e

S
ite

related
to

Incident
N

o.
911366,

and
so

u
g

h
t

reim
b
u

rsem
en

t
from

the

U
S

T
FU

N
D

for
th

o
se

ex
p

en
ses.

A
copy

of
P

etitioner’s
A

pplication
for

U
S

T
FU

N
D

R
eim

b
u
rsem

en
t

d
ated

Ju
n
e

2009
is

attach
ed

h
ereto

at
E

xhibit
G

.

15.
O

n
S

ep
tem

b
er

3,
2009,

the
Illinois

O
ffice

of
the

S
tate

F
ire

M
arshal

determ
ined

th
at

P
etitioner

w
as

eligible
for

reim
b
u

rsem
en

t
of

reim
bursable

ex
p
en

ses
in

ex
cess

of
$10,000

for
ex

p
en

ses
incurred

in
resp

o
n
se

to
Incident

N
o.

911366.
A

copy
of

th
e

letter
from

the
O

ffice
of

th
e

S
tate

F
ire

M
arshal

is
attach

ed
hereto

as
E

xhibit
H

.

16.
O

n
D

ecem
b
er

21,
2009,

R
esp

o
n

d
en

t
denied

P
etitioner’s

A
pplication

for

R
eim

bursem
ent.

A
copy

of
R

esp
o

n
d

en
t’s

letter
denying

P
etitioner’s

A
pplication

for

R
eim

b
u
rsem

en
t

is
attach

ed
h

ereto
at

E
xhibit

I.

9113826.1
3



17.
R

esp
o
n
d
en

t’s
letter

d
ated

D
ecem

b
er

21,
2009

denying
P

etitioner’s

A
pplication

for
R

eim
b
u
rsem

en
t

is
final

ag
en

cy
action.

18.
R

esp
o
n
d
en

t’s
letter

d
ated

D
ecem

b
er

21,
2009

w
as

serv
ed

on
P

etitioner

by
C

ertified
M

ail
on

D
ecem

b
er

24,
2009.

A
copy

of
th

e
U

S
P

S
’s

confirm
ation

of
delivery

is
attach

ed
hereto

at
E

xhibit
J.

17.
R

esp
o
n
d
en

t
d

en
ied

P
etitioner’s

A
pplication

for
R

eim
b
u
rsem

en
t

from
the

U
S

T
FU

N
D

b
ecau

se:

It
ap

p
ears

th
at

all
of

th
e

bills
in

this
p
ack

ag
e

w
ere

billed
to

Z
ervos

T
hree.

H
ow

ever,
it

d
o

es
not

ap
p
ear

th
at

Z
ervos

T
h
ree

w
as

th
e

o
w

n
er/o

p
erato

r
of

the
3

—
7,500

gallon
g

aso
lin

e
underground

sto
rag

e
tank

sy
stem

s
(w

hich
w

ere
rem

oved
in

Ju
n
e

1991)
during

th
e

billing
period

(S
ep

tem
b
er

2006
—

M
ay

2009).
B

ased
upon

th
e

E
lection

to
P

ro
ceed

as
O

w
ner

form
dated

Ju
n
e

1,
2009,

Z
ervos

T
h

ree
w

as
not

th
e

o
w

n
er/o

p
erato

r
of

the
underground

sto
rag

e
tank

sy
stem

s
until

Ju
n
e

1,
2009.

T
herefore,

th
e

entire
bill

p
ack

ag
e

is
not

reim
bursable.

S
ection

22.18b(a)(3)
of

th
e

Illinois
E

nvironm
ental

P
rotection

A
ct.

18.
R

esp
o

n
d

en
t

also
denied

P
etitioner’s

A
pplication

for
R

eim
b
u
rsem

en
t

from

th
e

U
S

T
FU

N
D

for
specific

ch
arg

es
as

follow
s:

P
lease

refer
to

R
W

C
ollins

Invoice
486,

d
ated

S
ep

tem
b
er

30,
2007.

T
his

invoice
includes

co
sts

asso
ciated

w
ith

th
e

rem
oval

and
d
isp

o
sal

of
all

of
th

e
p

av
em

en
t

from
th

e
S

ite.
T

he
Illinois

E
P

A
w

ill
not

reim
b

u
rse

co
sts

asso
ciated

w
ith

th
e

rem
oval

and
d
isp

o
sal

of
p
av

em
en

t
w

hich
are

beyond
w

hat
w

as
asso

ciated
w

ith
th

e
705

cubic
y

ard
s

(1,008
tons)

of
co

n
tam

in
ated

soil
w

hich
w

as
ex

cav
ated

and
d
isp

o
sed

of
in

Ju
n

e
1991.

Inform
ation

subm
itted

to
th

e
Illinois

E
P

A
d
o
es

not
indicate

th
e

am
ount

of
th

e
p

av
em

en
t

w
hich

w
as

asso
ciated

w
ith

the7O
5

cubic
y
ard

s
(1,008

tons)
of

co
n

tam
in

ated
soil

w
hich

w
as

ex
cav

ated
and

d
isp

o
sed

of
in

Ju
n

e
1991.

T
herefore,

th
e

entire
invoice

is
not

reim
bursable.

S
ection

22.18(e)(1)(c),
22.18b(a)(3)

and
22.18b(d)(4)(c)

of
th

e
Illinois

E
nvironm

ental
P

rotection
act.

19.
R

esp
o
n
d
en

t
h

as
filed

an
A

dm
inistrative

R
ecord

in
this

cau
se,

and
that

record

is
included

herein
by

referen
ce.

9113826.1
4



20.
T

he
Illinois

E
nvironm

ental
P

rotection
A

ct
provides,

am
ong

other
things,

the

follow
ingW

hen
u

sed
in

connection
w

ith,
or

w
hen

otherw
ise

relating
to,

underground
sto

rag
e

tanks,
th

e
term

s,
“facility,”

“ow
ner,”

“operator,”
“underground

sto
rag

e
tank,”

“(U
ST

),”
“petroleum

”
and

“regulated
su

b
stan

ce”
shall

have
th

e
m

ean
in

g
s

ascrib
ed

to
them

in
S

ubtitle
I

of
the

H
azard

o
u
s

and
Solid

W
aste

A
m

en
d
m

en
ts

of
1984

(P
.L

.
98-6

16)
of

th
e

R
eso

u
rce

C
onservation

and
R

ecovery
A

ct
of

1976
(P

.L
.

94-580);
.
.
.p

ro
v
id

ed
fu

rth
er

h
o
w

ev
er

th
at

th
e

term
“o

w
n

er”
sh

all
also

m
ean

an
y

p
erso

n
w

h
o

h
as

su
b
m

itted
to

th
e

A
g
en

cy
a

w
ritten

electio
n

to
p

ro
ceed

u
n
d

er
th

is
T

itle
an

d
h
as

acq
u

ired
an

o
w

n
ersh

ip
in

terest
in

a
site

o
n

w
h

ich
o

n
e

o
r

m
o
re

reg
istered

tan
k
s

h
av

e
b
een

rem
o
v
ed

,
b
u
t

o
n

w
h
ich

co
rrectiv

e
actio

n
h
as

n
o

t
y
et

resu
lted

in
th

e
issu

a
n
c
e

of
an

“n
o

fu
rth

er
rem

ed
iatio

n
letter”

by
th

e
A

g
en

cy
p
u
rsu

an
t

to
th

is
T

itle.
[E

m
phasis

A
dded.]

S
ee

415
IL

C
S

5/57.2
D

efinitions

§
2
2
.1

8
b
.

U
nderground

S
to

rag
e

T
ank

F
und;

eligibility.

(a)
A

n
o
w

n
er

o
r

o
p
erato

r
is

elig
ib

le
to

receiv
e

m
o
n

ey
from

th
e

U
n
d
erg

ro
u
n
d

S
to

rag
e

T
an

k
F

u
n
d

fo
r

c
o
sts

of
co

rrectiv
e

actio
n

o
r

in
d

em
n

ificatio
n

o
n
ly

if
all

of
th

e
fo

llo
w

in
g

req
u
irem

en
ts

are
satisfied

:
(1)

N
either

th
e

o
w

n
er

nor
o

p
erato

r
of

th
e

underground
sto

rag
e

tank
is

the
U

nited
S

tates
G

overnm
ent.

(2)
T

he
u

n
d

erg
ro

u
n

d
sto

rag
e

tank
d
o
es

not
contain

fuel
w

hich
is

exem
pt

from
th

e
provisions

of
S

ection
2a

of
T

he
M

otor
F

uel
T

ax
L

aw
.

1
(3)

T
he

c
o

sts
o
f

co
rrectiv

e
actio

n
o
r

in
d
em

n
ificatio

n
w

ere
in

cu
rred

by
an

o
w

n
er

o
r

o
p
erato

r
a
s

a
resu

lt
o
f

a
release

o
f

p
etro

leu
m

,
b
u

t
n
o

t
in

clu
d
in

g
an

y
h
azard

o
u
s

su
b
sta

n
c
e
,

fro
m

an
u

n
d

erg
ro

u
n

d
sto

rag
e

tan
k
.

(4)
T

he
ow

ner
or

o
p

erato
r

h
as

reg
istered

the
tank

in
acco

rd
an

ce
w

ith
S

ection
4

th
e

G
aso

lin
e

S
to

rag
e

A
ct

2
of

and
paid

into
the

U
nderground

S
to

rag
e

T
ank

F
und

all
fees

required
for

th
e

tank
in

acco
rd

an
ce

w
ith

S
ectio

n
s

4
and

5
of

that
A

ct
and

regulations
ad

o
p
ted

by
th

e
O

ffice
of

S
tate

F
ire

M
arshal.

(5)
T

he
released

petroleum
is

w
ithin

one
or

m
ore

of
the

follow
ing

categ
o
ries:
(A

)
F

uel,
as

th
at

term
is

defined
in

S
ection

1.19
of

the
M

otor
F

uel
T

ax
L

aw
.

(B
)

A
viation

fuels,
heating

oil,
or

k
ero

sen
e.

(C
)

U
sed

oil.
F

or
p

u
rp

o
ses

of
this

S
ection,

“used
oil”

m
ean

s
any

oil
th

at
h

as
b
een

refined
from

crude
oil

u
sed

in
a

m
otor

vehicle,
as

th
at

term
is

defined
in

S
ection

1.3
of

the
M

otor
F

uel
T

ax
L

aw
,

4
and

that,
as

a
result

of
that

use,
is

co
n

tam
in

ated
by

physical
or

chem
ical

im
purities.

9113826.1
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U
6
—

3
0
—

2
0
1
0

0
7

:0
7

D
L

C
L

E
G

flL
P

.0
2

(6)
F

or
co

sts
of

indem
nification,

in
addition

to
item

s
(1)

through
(5),

the
provisions

of
subsection

(e)
have

been
m

et.

(d)
(4)

R
eq

u
ests

fo
r

p
artial

o
r

final
p

ay
m

en
t
fo

r
claim

s
u
n

d
er

th
is

S
ectio

n
sh

all
b

e
se

n
t

to
th

e
A

g
en

cy
an

d
sh

all
satisfy

all
of

th
e

fo
llo

w
in

g
:

(A
)

T
he

ow
ner

and
o
p
erato

r
are

eligible
u

n
d

er
su

b
sectio

n
s

(a)
and

(C
)

of
this

S
ection.

(B
)

A
pproval

of
th

e
p
ay

m
en

ts
req

u
ested

w
ill

not
resu

lt
in

the
lim

itations
set

forth
in

su
b
sectio

n
(b)

of
this

S
ection

being
ex

ceed
ed

.
(C

)
T

h
e

o
w

n
er

o
r

o
p
erato

r
p

ro
v

id
ed

an
acco

u
n
tin

g
o

f
all

c
o
sts,

d
em

o
n
strated

th
e

c
o

sts
to

b
e

reaso
n

ab
le

an
d

p
ro

v
id

ed
eith

er
p
ro

o
f

o
f

p
ay

m
en

t
o
f

su
ch

c
o
sts

o
r

d
em

o
n

strated
th

e
fin

an
cial

n
eed

fo
r

jo
in

t
p
ay

m
en

t
to

th
e

o
w

n
er

o
r

o
p

erato
r

an
d

th
e

o
w

n
e
rs

o
r

o
p

e
ra

to
?
s

co
n

tracto
r

in
o
rd
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